IN THE CIRCUTT COURT FOR ANNE ARUNDEL COUNTY, MARYLAND

T

{
i

.y,

VESTA ELLERBE,
Plaintitf,

V. Civil No. C-2002-82562

CHESAPERKE MOBILE HOMES, et al.,:

18, Marviand.

]

Dafendants. - Annapo

- - - - - - - - - - - -« - -x October 28, 2004

JUDGE’S RULING

WHEREUPON, proceedings in the above—entitled matter

commenced,

BEFORE: THE HONCRABLE PAUL A. HACKNER, Judge

APPEARANCES:

FOR THE PLAINTIFF:

JON D. PELS, Esqg.

LAWRENCE ANDERSON, Esqg.
Pels, Anderson & Lee, LLC
4833 Rugby Avenue, 4th Floor
Bethesda, MD 20814

FOR THE DEFENDANT CHESAPEAKE MOBILE HOMES, INC.,
CHESAPREAKE MOBILE HOMES OF LAUREL, INC.
and DEEP RUN HOMES:

ROBERT . L. FERGUSON, Esqg.
ANDREW D. LEVY, Esq.
P.0O. Box 288

Route 3 & Benfield Road
Millersville, MD 21108

Chmpm&nbe
(801) 577-5852




APPEARANCES (Continued):

FOR THE DEFENDANT DEEP RUN BLSSQCIATES:

GERARD J. GAREMNG, Esqg. _
Rosenberg, Proutt, Funk & Greenberg
2115 First Maryland Building

25 5. Charles Street

Baltimore, MD 21201

_KENNETH W. COBLEIGH, Esqg.
Eccleston & Wolf

7th Floor Scarlett Place
729 k. Pratl Street
Baltimore, MD 212072

FOR THE DEFENDANT SCOUTHEAST, DARLINGTON AND ARUNDEL
MOBILE HOME PARKS:

ANDREW D. LEVY, Esg.
Brown, Goldstein & Levy LLP
120 E Baltimore Street

Suite 1700
Raltimore, MD 21202-867(1

#OR THE DEFENDANT PARKWAY VILLAGE ASSQCIATES
LIMITED PARTNERSHIP: '

ADAM M. SPENCE, Esdqg.
105 W. Chesapeake Avenue

Towson, MD 21204

FOR THE DEFENDANT RZ CONSTRUCTION:

STEPHEN S. McCLOSKEY, Esq.

Greber & Simms
305 Washington Street, Suite 401

Towson, MD 21204

Clunpuﬁbnbe
(301) 577-5882




APPERRANCES (Continued):

FOR THE DEFENDANT MIDWAY MOBILE SERVICE, INC.:
TODD GUSETIN, Esg.
McGuire, Woods, Battle & Boothe, LLP
7 Saint Paul Street
Suite 1000
Baltimore, MD 21202-1671
KEYNOTE: "---" Indicates inaudible in transcript.
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THE COURT: Good morning. Be seated, please. 1

h

-

There is about a hal

apologize for keeping you all walting.

a miitlion dollars werth of billable hours here that I have

frittered away. Se, T apoleogize for that.

PR S-S B i e +

I am going to call the case of Elleibe versis

L

Chesapeake Mcbile Homes, Case Number C-02-82562. That is the

sclidated case name and case numher. If I could ask

latats)
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counsel to just sort of go arcund the pike and introduce

yourselves for the record and spell your last names for the

reporter, please.

MR. PELS: Good morning, Your Henor. John Pels, on

behalf of the Plaintiff class. That is P~e-l-s.
MR. ANDERSON: Good morning, Your Honor. Lawrence

co—-counsel for the Pleintiffs. A-n-d-e-r-s—-o-n.

MR. FERGUSCON: Good morning, Your Honor. Reobert

Ferguson, F-e-r—-g-u-s-o-n, OO0 behalf of Defendants Chesapeake

Mobile Homes, Inc., Chesapeake Mobile Homes of Laurel, Inc.

and Deep Run Homes, Inc.
MR. GAENG: Good morning, Your Honor. Gerard

Gaeng, G-a-e-n-g. I represent one of the mobile home parks,

the Deep Run Associates.
THE COURT: All right. Good morning.
MR, LEVY: May it please the Court. Andrew Levy,

I—e-v-y. I am here on behalf of Southeast, Darlington and
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Arundel Mobile Parks.

MRl SPENCE: Good morning, Your Honor. Adam
Spence, counsel for Parkway Village Associateas.

MR. McCLOSKEY: Good morning, Yoﬁr Honor. Stephen
—C~C—l—o—s~k¥e—y, attornev for RZ Construction.

MR. COBLEIGH: Good morning, Your Honor. Renneth

Cobleigh, C-o-b-l-e-i-g-h, and I also represent the Deep Run

n .
-Associatcs.

MR, GUSTIN: Good morning, Your Honor. Todd

Gustin, on behalf of Midway Mobile.

THE COURT: A1l right. That 1is all the counsel we
have in the courtroom. Right?

{(No response.)

(Whereupon, the hearing continued.)

THE COURT: All right. Well, .counsel, let me say,

first of all, that I appreciate all of the hard work that has

gone into this from all sides. It was a case that -- much

like, I guess, when Mr. Pels first saw Mr. Bohling, vyou get a

‘certain. impression, and I got a cerlain impression early on

that evelved I guess as the case went on.

And I appreciate that. I think that is part of the

thing that makes litigation such a fascinating process. I

will certainly acknowledge that this was not a slam dunk on

anybody’s part. So, let me address then the points that need

to be addressed.
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First and foremost, I think that the settblement

agreement that has been very carefully and with a tremendous -

- effort put together is a fair and adequate settlement

agreement for ail of the reasons urged upcn the Court by

Mr, Pels, particnlarly noting that there is no objection to

it, and [ certainly will approve the settlement agreement,
T believe that the incentive payments that have

the specific class

It

requested on behalf o

£3a7
[l 94

representatives that are named in the agreement are likewlise

fair and reasonable. I do recognize that on any one -- for
any one claimant the financial stakes may not be sufficient
to bring an action like this, although a lot can be said
about class acticns and a lot has been said by folks on both
sides of the table and both sides of the political spectrum.
It is a mechanisﬁ-by which'certain issues get

resolved that would never got resolvéd otherwise because it
just isn’t financially prudent for somebody to take on thne

impressive array of defense counsel and defense insurers and

o

defendants to bring these matters to a concluston. So, thos

who did take the lead, sc to speak, in this matter I think

" are entitled to the incentive feses that are proposed, and I

will apprcve those.

Likewise, for the reasons stated by Mr. Pels, I

find that the vehicle of a class action 1is an.appropriate

vehicle and that T will approvekthe.certification of the
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class and the classes defined in .the papers that have bean

filed. I have already stated my opinicn as td.the opt-outs.

So I think that is covered.
Therefore, I think the only lssue is then --

subiect to the couple of tweaks that we mentioned a moment

ago, there 1s a question of costs and counsel fees.

Now, Mr. Pels, my understanding as to the

Is that

cut~of-pocket costs is that the total is $155,799.

11

right? 7That is the $119,240 that you had originally, plus

the advertising costs? 0Or not

MR. PELS: I believe it is the 119 plus the 36,000.

" Yes. That 1s correct.

THFE COURT: Yes. That 1s $155,799, if I did the

math right. I don’t vouch for that.
MR. _ 1 No. I belieﬁe it is 119 total.

MR. . Your Honor, I believe in the prior

order we had written in a number, apﬁrcximately 78,000 and
change, and then we have an additional 36.. As it was stated
in the --

MR. : Right. He is right. The additional
amount for advertising is 36,000. We didn’t include that in

the original. Right? That needed to be added with the ---

THE COURT: Aside from your pleading, do you have

some -itemization or something?

MR. . It was attached to the original
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motion. May I have a second, Your Honor?

THE COURT: Sure. Absolutely.

MR, I apologize. We polished everything

MR. i Yes, Your Honhor.

. THR COURT: I mean, that was my take on what I

s
0]
fu

MR. : That is right.

[HE COURT: —- that you had incurred $119,240, but
you didn’t have invoices for the advertising costs at that
time.

MR. :  That ig right, Your Honor.

PHE COURT: Znd I will say, parenthetically, [ was

shocked at how expensive those ads ran. Particularly in the

— T think it was the Post. It was unbelievable. I happen

to be very friendly with the comptroller of the PFost, and T
will talk to her about that.

Just as an aside, she.happens £o be married to
Judge Schiff, from the Prince George’s Couhty Cfrcuit Court.

Peggy Schiff. 1In any event, I guess that is why it is a

successful paper.

T find that the amcunts incurred as out-of-pocket
costs are also fair, reasonable and necessary and will

atthorize those sums, which T total to be $155,799, to he




[

n

[ah}

(]

reimbursed to Glass counsel.
With respeéct to the attorneys fees, I find that
those are also fair and reasonable, the one third that is

being requested. I recognize that 1t is a huge amount of

this was a risky undertaking to begin with, one that I could

easily understand why a let of attorneys weoulid have passed on

Not necessarily because Mr. Bohling’s tattoos or
leather jacket. [ have a couple of leather Jjackets myself,
although I don’t have any tattoos. But it is a case that
doesn't immediately attract the desire to jump on it, and I
think that the Plaintiff’s counsel here has taken on a

difficult challenge and they were, I think, very ably —-— Lthe

claims were very ably defeﬁded, and I think the all of the

difficulties and all of the challenges described by Mr. Pels

are very accurately stated.

T think it is also something to be considered,
aside from the risk of their 1055 of time, which 1is
substantial and I believe that it could easily have engnlfed
a small firm, or a rélatiﬁely small firm, for the balance of

this litigation, the fact that they have essentially gone

out-of-pocket or incurred liabilities of somewhere in the

range of $150,000 plus in costs, I think is also something

that not only made the litigation possible, but Is something
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that entitles them to a significant return for the

they tock.

So, the Court will approve the attorneys fees
request, which is the one third contingency fee, which comes

NO—EERERRR: a lot of sixes. S666,666.

()
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Now, the conly ilssue that leaves me with is the

" issue of a retainage, and this was a construction contract.

Sort of the rule of rthumbh is somewhere around 10 percent,

e
L 4N

which T Lhink in this case might be excessive. But I do

think a one percent retainage fee ok retalinage would be

appropriate.

I think there still is a lot of work to be done and
although I have no reason to believe that counsel is golng Lo

slack off, I do realize that once a case is settled and you

start moving on to your next case, the incentives are less to

devote the time to it. So, I believe that a one-percent

retainage would be appropriate, which, if L have done the

math correctly, would be 66,666. Did I do the math
correctly?

MR, . T believe it actually would be 10
percent, Your Honor.

THE COURT: ALl right. Well, then T did the math
wrong originally. My intentipn is that it be.66,000. So;

maybe that is one of the reasons I went to law school and my

number one son is the mathematician.
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{Pause. )

THE COURT: Well, --—

MR. . Times .1 would be 10 perceﬁt.

THE COURT: Yes. That is right, because T -~ ves.
Yes |

MR, . 66,666 would be 10 percent.

THE COURT: Yes., Because I figured it out on six

million. That is right. Okay. 5o anyway, forgel the

percentages, My objective ig that there be a retainage of

566,606 and change, ancd that that be retained until

completicn of this matter.

Now, I am not adverse to considering some draws

against that 1f you feel thal some significant amount of work

has been done and you reguire some additional fees. I don’ t

kxnow whether you want me -- I don’t know that I can create a

draw schedule at the moment.

mut if that is something that you want to come hack

to me on at some later point, I don’t mind. It is not my

intention te hold up your money [or four years, if it doesn’t
have to be held up, but there cught to be something in thare

to make it appealing and interesting to you to keep working

on this case.

So, subject to that change and then the comments

that we made earlier about the Cypres recipients, I am

prepared to sign the order, and I will be happy to wait for
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it until you get it to me. I presume it won’t be more than a

couple of days, right?

MR. . Yes, Your Honor. I actually had

envisionad - if we can talk te Mr. Ferguson in the hall and

Your Honor would alsce like, we could even have our oifice

i

I=h

make the changes and have it emailled o you, if that is

appropriate.

THF COURT: That is fine. You can do that, and I
will print it out and sign it.
7 wanl to say again that it has been an interesring

experiente for me. This is the first class action thatl I

have been involved with I guess on either side of the bench,

and I appreciate having the opportunity to work with fine

counsel .
It is, unfortunately, not every day that you get

good lawyers in the courtroom, and this is a really very

impressive collection., And I appreclate all of your efforts.

Thank you very much, counsel.

(Whereupon, the requested portion of tl

was concluded.)
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